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In tlio Snpromo Court of the Hawaiian
Islands In Equity- - In Chambers

Hop Sing Company vs Eam On and
John S McGrew

BEFORE PEESTOX 3

Decision

The complainants Ating otherwise
known as Atini and Akini Alang
and Ho Look copartners under the
name style and firm of Hop Sing
Company allege that on the 16th of
August 1881 the defendant McGrew
demised to the complainant Ating
certain rice lands and fishing rights
at Kalawao in the District of Ewa
for a term of six years That on the
13th of August 18S3 the complainant
Ating assigned said lease and prem
ises to the defendant Earn On who
is still in occupation as servant to the
defendant McGrew That on the
eleventh October 18S3 the defendant
Kam On assigned the said leasehold
premises with other property by
way of mortgage to one Ho Yeng to
secure certain sums theretofore ad-
vanced

¬

by said Ho Yeng to the de ¬

fendant Kam On as well as to secure
to the said Ho Yeng and his assigns
the handling and control of the crops
of rice raised by said defendant Earn
On on the lands comprised in the
mortgage This deed was recorded
on the 29th day of October 1883
That Kam On made default in pay-
ment

¬

of the moneys secured by said
mortgage and that said indebtedness
is still unpaid That on 7th August
1886 said Ho Yeng conveyed to the
complainants all his rights and inter-
est

¬

in to and under said mortgage
That said premises comprised in the
lease to Ating are occupied by Kam
On under and by authority of said
McGrew under the pretense by Mc
Grew that said lease had become for-
feited

¬

by non payment of the rent
thereby stipulated That complain-
ants

¬

have demanded from the defend-
ants

¬

possession of the said promises
but the defendants refuse to surren-
der

¬

same That defendant McGrew
asserts that the sum of two hundred
and thirty dollars is due to him for
rent of said premises for the period
prior to August 16th last past but
complainants deny such to be the fact
and aver a tender of the amount due
on 16th August for the ensuing half
year That said Ho Yeng under
terms of said mortgage received and
sold the crops of rice grown on the
lands comprised in said mortgage and
made advances to said Kam On and
that at the date of the assignment of
said mortgage there was duo to said
Ho Yeng 96447

The bill prays that an account be
taken of the rent due and upon pay-
ment

¬

thereof the complainants be de-
creed

¬

to have possession of the prem
ises Or that an account be taken of
what is due in respect of said mort-
gage

¬

and that on default in payment
tho premises may be sold and the
usual order in foreclosure suits and
for general relief

The defendant Kam On failed to
answer and the bill was taken pro con
fesso as against him

The defendant McGrew by his an
swer admits the making of the lease
and the assignment of the mortgage
to the complainants but denies and
puts complainants upon the proof of
all the other allegations in the bill

At the hearing the following docu
mentary evidence was introduced by
the complainants

Lease J S McGrew to Ating Ex-
hibit

¬

A
Assignment of same to Kam On

Exhibit D
Assignment of partnership interest

Ho Hang to Kam On Exhibit G
Mortgage Kam On to Ho Yeng

Exhibit 13

Transfer of mortgage Ho Yeng to
complainants Exhibit E

The following is a translation of the
mortgage

I Kam Ona ch of Kalaua Ewa
Island of Oahu bind- - over or mort-
gage

¬

all my leased lands described in
an instrument executed Dec 4 82
and also in an instrument executed
Aug 13 83 together with all the
houses pigs chickens ducks horses
cattle and rice now growing upon said
leased lands also all the leases and
deeds before in possession of Ho
Yeng by way of mortgage as security
that I pay him what I owe him to wit
the sum of 1000 for the period of
one year from Oct 11 83 to Oct 10
84 with interest one per cent per
month And I bind myself to pay said
principal of 1000 with the interest

120 out of all the rice on said lands
that is out of all the present rice crop
now growing which is under mort-
gage

¬

also that I deliver said rice to
Ho Yeng till tho end of the year above
mentioned without selling the same
to any one else until my debt to Ho
Yeng shall have been paid In case
that I sell the rice to any one else Ho
Yeng his heirs and assigns are hereby
authorized according to law to seize
upon the rice wrongfully disposed of
by me in contravention of the provis-
ions

¬

of this instrument Further if
at the end of the period of this mort-
gage

¬

deed my debt shall not have
been satisfied said Ho Yeng is hereby
authorized to dispose of the remain-
ing

¬

terms of lease as well as all other
property enumerated in said instru
ments in satisfaction of my said cebfc
to him Provided thatif I truly pay
the same in the specified time this
instrument shall be void and become
of no effect

Ho Yeng professing to act under
the terms of this mortgage advanced
to the mortgagor from time to time
until the 15th July 1SS6 sums of
money and received and sold the crops
of rice grown on the mortgaged prem-
ises

¬

and claimed that on the date of
the transfer of the mortgage by him
to the complainants the sum of 926
4A was due on account thereof

The defendant McGrew introduced
in evidence a lease dated the 24th
March 1885 whereby he demised to
the defendant Kam On the premises
comprised in the former lease for a

term of six years from the 16th day of
August 18S7 the date of the expira
tion of such former lease

On this lease this deed is endorsed
Know all men by these presents

that the foregoing indenture of lease
made by and between John S Mc-

Grew
¬

of the one part and Kam On of
the other part and the term therein
granted is hereby cancelled and made
void for non payment of rent and
possession is hereby restored to the
lessor without prejudice however
against any collection by distress or
otherwise of all rents now unpaid
and owing from the within named
Kam On to said John S McGrew by
virtue of and under the lease of and
term in the same premises granted to
Ating dated August 16th 1881 and
by said Ating assigned to tho said
Kam On and the last mentioned lease
and the terms thereby granted are for
the same reasons and consideration
hereby cancelled and made void In
witness whereof the said parties have
hereto set their hands and seals this
12th day of July AD 1886

Kam Ow Seall
John S McGrew Seal

Acknowledged before W A Whit ¬

ing July 12 1886
The defendant McGrew claimed

that by virtue of this last mentioned
deed he was entitled to the posses
sion of the demised premises against
the complainants either as a pur-
chaser

¬

for value without notice of tho
mortgage or as landlord having en-

tered
¬

for a forfeiture by non payment
of rent He also claimed that the
complainants ought notas against him
recover any moneys advanced profess
edly under the mortgage after the
expiration of the one year mentioned
therein and that all moneys thereafter
received by Ho Yeng from tho sale of
rice on account of Kam On should be
in reduction of the mortgage debt

I am of opinion that the mortgage
having been duly recorded the de
fendant McGrew must be held to
have had notice thereof

I am also of opinion that that tho
so called surrender of the 12th day of
July 1S86 is an assignment of the de
fendant Kam Ons equity of redemp
tion in tho lands comprised in the lease
and consequently that tho defendant
McGrew holds the same subject to tho
mortgage and that the crop harvested
since the commencement or this suit
and the subject of the interlocutory
injunction granted herein is also sub-
ject

¬

to the mortgage
I am also of opinion that tho mort-

gage
¬

does not cover advances made
subsequent to tho 1st day of October
1884 but that the defendant McGrew
is not entitled to have tho amounts
received by Ho Yeng subsequent to
that date from the sales of rice ap-
plied

¬

in satisfaction of the mortgage
debt

Being therefore of opinion that the
defendant McGrew cannot be con-
sidered

¬

to bo in possession under the
alleged forfeiture for non payment of
rent the question as to whether a suf-
ficient

¬

tender of or offer to pay tho
amount alleged to bo due does not
arise

I therefore find that the complain-
ants

¬

are entitled to relief under their
bill and order and adjudge as fol-
lows

¬

That an account bo taken of what was
due to Ho Yeng on account of princi-
pal

¬

and interest accrued by virtue of
the said mortgage on the 1st day of
October 1884 and that the said de
fendant Kam On be decreed to pay
the same to the complainants with in-
terest

¬

thereon at the rate of nine per
cent per annum up to the time of
taking such account and that the said
Kam On do pay tho amount found to
bp due within seven days from the
date of the confirmation of the mas-
ters

¬

xeport and in default of such
payment the right or equity of re-
demption

¬

ef all parties in the prem-
ises

¬

comprised in said mortgage be
forever barred and tho said property
including the crop harvested be sold
at pubic auction and the proceeds be
applied in and towards satisfaction of
the amount so found to be due pro-
vided

¬

that if sufficient to pay the said
amount be realized from tho sale of
the mortgaged property not comprised
in the lease from the defendant Mc-
Grew

¬

of the 16th August 1SS1 to
satisfy the said amount tho property
comprised in the said lease and tho
said crop and the proceeds thereof
shall be discharged from the said
mortgage and from all claims there-
under

¬

I reserve further direction and costs
parties to be at liberty to apply as
they may be advised

Ashford Ashford and W A Kin¬

ney for plaintiffs Paul Neumann and
F M Hatch for defendants

Honolulu January 18 1887

Supreme Court of the Hawaiian Isl ¬

andsIn Banco April Term 1887
Hop Sing vs Kam On and J S Mc ¬

Grew

JUDDC J MCUI LY pbestonand bickebton jj
FOBSTANDEB J ABSENT

Opinion ot the Court per JUDD C J
Having heard the arguments of

counsel and examined the pleadings
in the case we are of opinion that the
opinion of Mr Justice Preston ren-
dered

¬

on the 18th January 1887 ap-
pealed

¬

from should be sustained and
we hereby adopt and affirm the same

In addition we wish to say that
Ating the original lessee of Dr Mc-
Grew

¬

having assigned the lease to
Kam On and Kam On having mort-
gaged

¬

the term to Ho Yeng and Ho
Yeng having assigned the mortgage
debt and security to Hop Sing the
plaintiff the term is still outstanding
the lease not having expired and Hop
Sing is entitled to have his mortgage
foreclosed

The so called surrender taken by
Dr McGrew from Kam On on tho
12th July 18S6 cannot be held to be
a surrender of the leasehold or a for-
feiture

¬

of the lease for the non-payme- nt

of rent

ttyimx

6 1887

Kam On had assigned the lease of
1881 by way of mortgage

His only remaining interest in it
therefore was tho equity of redemp-
tion

¬

This was all if anything that
passed to McGrew by the instrument
of July 12 1886 for this was all Kam
On had

The lessees interest in the lease was
then held by Hop Sing

There was no merger of the term
with the freehold in McGrew for there
was an equity the mort-
gage

¬

held by Hop Sing
McGrew having taken possession

there is no rent accruing to him there-
after

¬

for the lessor cannot have his
land and rent for it as well

But as to any arrears of rent prior
to tho taking possession by McGrew
this should be paid by the mortgagee
who as the assignee of the lessee would
be liable for it

For if a mortgagee has had the
lease assigned to him as a security
merely he is held to bo seized of the
legal estate and is liable as assignee
whether in possession or not Tay-
lors

¬

Landlord and Tenant Sec 455
and cases cited

But as we understand tho evidence
Dr McGrew has taken notes from
Kam On for tho rent accruing prior
to his taking possession This would
preclude him from claiming it from
the mortgagee

Decree affirmed
Ashford Ashford for plaintiff F

M Hatch and P Neumann for de¬

fendant
Honolulu April 22 1887

to the filing of tho
foregoing decision on motion for a
rehearing on the part of the defend ¬

ant McGrew was heard the decision
on which was published in the Ga-
zette

¬

of 28th day of June last

In tho Supreme Court of tho Hawaiian
Islands In Banco July Torm 1887
Hop Sing Co vs Kam On

McGrew
and J S

JUDD C JMcniAY J PBERTON J BICKEBTON
j fobnandeu j absent

Opinion of the Court by BICKERTOX J
This matter comes here on except-

ions
¬

by defendants to masters roport
as follows

Said defendant excepts to the allow-
ance

¬

of the amount of 250910 princi
pal as within the security of the mort
gage for the reason that the mortgage
as written is security for thesum of
one thousand dollars only and does
not cover advances to be made in the
future beyond that amount

Said defendant claims that the mas 4
tci d awuuuu uj uuvauueo Bliouia Slop
at December 30 1883 with 1000
That there should be deducted the
credit of 73840 on December 29 1883
and that the balance 26160 with in-
terest

¬

should be found to bo tho
amount due under the mortgage

Having heard the of
counsel and examined the masters
report the pleadings and proofs in
tho case wo are of opinion that tho
exceptions should be sustained

We are of opinion that the mort-
gage

¬

is security for the sum of one
thousand dollars only and does not
cover advances to be made in the fu-
ture

¬

beyond that amount We there
fore allow the sum of 1000 and in-
terest 120 less tho credit of Dec 29
1883 of 73840 and interest 6916
leaving a balance of 31244 with in-
terest

¬

at nine per centper annum from
10th October 1884 which wo find to
be tho amount due on the said mort-
gage

¬

Tho masters report is modified ac-
cordingly

¬

Ashford Ashford for plaintiff F
M Hatch for defendant McGrew

Honolulu August 26 1887
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Automatic Cut off Engines
2 Roll and S Roll Mills Vacuum Pans

Double and Triple Effects of imp make
Clarifiers Cleaning Pans

And all kinds of modern appliances for the
iCOXOMICAL JIANUPACTUJIE OP bDOAIt

Patentees and Sole Makers of the Auto ¬

matic Trash Feeders Boilers
Sole manufacturers for the Pacific Coast

of the

EUILDEI13 OF

Tubular Flue and Compound Boilers in either
stpel or Iron

STEA1T LATTNCHES IN IRON OR

WOOD FOR COAST SERVICE
Steam and Hand Hoists Cranes Elevators c

ft
Are prepared to furnish

K fit
iiui

At very low figures not claiming a patent and
therefore having no royalties to piy

IIe special facilities for the manufacture of

Rivited Iron Water Pip
And can qnote extremely low prices

in this branch

J W S
Aecnt in the Hawaiian Islands

Room i upstairs Sprcckcls Block Fort St

Honolulu II I I
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New Goods 31

cntral tttocrtiscments

Low

AT THE POPULAR MILLINERY HOUSE

I S SMS Pitt - - -- 1 104 F01T STMT

Just Opened a Fine Assortment of

Bpy and- - Fancy Goods
Which durins my absence will be sold at Exceedingly Low Figures

POLKA DOT SWISS in white and ccrn WHITE AND COLORED WASH

3IATERIAL in plain fancy figured and open work a line asst

NAIItTSOOKES LAWETS BATISTE
In White and Colored

NunsVeilings
In AH Grades and Colors

Prices

Nuns Veilings

Lace Flouncings Embroidery Flouncings all colors All Over
Embroidery and Laces with edgings to match

New Silk Gloves and Silk Mitts latest styles newest shades

MILLIPIERY AND STRAW GOODS
During my absence from this Kingdom SPECIAL BARGAINS will be offered in this

Department in order to close out the stock now on hand and make room for new

HATS TEIMMED TOSTBXMMED
1178 Will be Sold at Reduced Prices

A-- M HBWE1TT
3m

afioner and News Dealer
Merchant StreetHonolulu Keeps Constantly on Hand

LetterPaper linen other in great variety
Legal Cap linen anil other in creat variety Imperial larchnient Paper In several sizes

Journal Papers several sizes and rulings Linen Letter Ilcads blocked or in sheet Laid Lette
Heads blocked or m shoet Memorandum Blocks in 5 sizes Note Paper in jjreat variety blocked
or in sheet Note Papeinnd Envelopes in boxes Brief Record Engrossing and Sermon Paper
Legal Commercial and Drug Envelopes different colors qualities and sizes Linen Envelopes
Nos 6 to 14 Lawyers KIbbon and Red Tape Toilet Fixtures and Taper in packet and rolls Play ¬

ing Cards cilt edged Playing Cards 1st 2d and 3d quality Dice and Dice Cups Bezique Markers
Poker Chips Crib board Hoyles Games bound in cloth or paper Book keepers Rulers and Ruling
Pens something new Rulers ebony rubber satin wood and flexible Parallel Rules any size
Ruling Pens fahading Pens Dividers Compasses Thumb Tacks Mathematical Instruments Bill
Cases Check Cancellers Files Clip and Board Clips of all descriptions National Files letter and
cap sizes Favorite Bill Files Eery day Lettir Files Adhcshe Flics a11 sizes Ready Reference
Files Nos 123 i Suing Baggage Hook and Gum Tags Visiting Cards gilt edge bevel edge
plain several sizes Pencils and Pens great ariety wood cork and anti
nervons Point Protectors Knives Knife Erasers by Rgers the celebrated manufacturer- - Quil
and Wood Tooth Picks Call Bells Bankers Inkstands Iron Inkstands in several designs Maci
ages different kinds and sizes Treasury Mucilage with brush just the thing for an office Inks
Stophens Blue Black and Copying Ink qts and pts Stephens Writing Fluid qts pts and half
pints Carters Writing Fluid all kinds and sizes Arnolds all kinds and sizes Antoine Copying
Ink Sandfords Inks Sandfords Carmine Peerless Crimson Peerless Carmine 5 dfflcrent sizes
Giant Cement Post Office Scales Copjing Presses Brusjjes Bowls Rubber Sheets etc Manns
Copying Books bound and half bound cap and letter sizes Composition and Drawing Books P D
and S Copy Books Sciap and Invoice Books Blank Books bound and half bound Memorandum
land Other Books in greaf variety Cardboard 1 6 8 and 10 ply Railroad Board Waste Paper
Baskots Lawn Tennis Rackets and Ball- s- Bunting FLAGS Hawaiian American and English in
all sizes and in fact everything appertaining to a first class stationery business Racing Pictures
Latest Seasides Mnnrtfes and Other Libraries

OS Orders taken for Books Periodicals and Newspapers inpublished all parts of the world
RED RUBBER STAMPS TO ORDER 3m

CASTLE COOKE
Would respectfully call renewed attention to their

LARGE STOCK OF STANDARD GOODS
Especially selected to meet the demands of

Planters Sugar Mills and Mechanics
Recent large arrivals enable us to fill orders with increased satisfactionand unremitting attention to the wants of our patrons and replenishing

stock from San Francisco New York and England to disappoint our r
tbmers but very rarely To catalogue our varied stock or properlv de--

w 0 U4 lllo vAzrx supplement and allin fine print Call and make your wants known We speciallv wouldcall attention to new supplies as follows

ASBESTOS EELT MIXTURE
Th b TANDAItD pipe and boiler covering

and Hair Felt

Pearl Palace and Vulcan Kerosene Oils
A large stock at bottom prices -

FBANKLYN STOVE COAL Ii quantities to suit
Increased stocks and lines of Shelf Goods and Mechanics Tools

A large line of AGATE WARE A splendid VCpOKING CROCK
a new invention wnicn snoum be in every nice kitchen

ror me rest can ana see tor yoursi
1170 3m

Advertise in the Hawaiiaii Gazette

PUBLISHED EVERY TUESDAY MORNIM

tfo 25 Merchant Street Horolulu E I

foreign uucriisttiunis

WILLIAMS DLMOND CO

Shipping Commission JJerchanlJ
213 Street San iv
W H GROSSMAN BBoi

COMMISSION MERCHANTS
77 nml 70 Broad Street Sevr TorjJi
Reference Castle Cooke and J

house

TIIXO H DiVIB3

THEO H

CHARGE

T Water--

DAVIES CO

Commission Merchants
12 13 Tho Altany

LIVERPOOL uni
Pebble Establishment

Mullers Optical Depot
1S3 Montgomery St near Bush S F Cai

Specialty 35 Xears- -

Tfle
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California Francisco

iuuat buuipucaiea cues or defective- -
uiutuuiuijr aiagnosea iKEK OrOrders bv mail or tiu i

fttfonHrdtn r KiJHrCompound Astigmatic Lensea Mounted toorder at two hours notice 1127 ym
DR J cams BROWN

CHIORODTKS
THE ORIGINAL and ONLY GENttNE

Advice to Invjlids yoo wish to obuli
quiet refreshing sleep free from headace re¬lief from pain and anguish to calm and isthe weary achings of protracted dieae I
vlgorate the nervous media and n jrajete tkcirculating systems of the body yoo will uvide yourself with that marvellous remedycovered by Dr J Collis Browne iteinwMedical Staff to tbich he
CHLORODTNE and which ifadmitM
profession to be the most wonderful and nimable remedy ever discovered

CHLORODTNE is the best remedy forCoughs Consumption Bronchitis Asthma
CHLORODTNE acts like a charm in Dfcnhoa and is the oniy specific in Cholera isDysentery
CHLORODTNH effectually cntt short all attacks of Epilepsy Hysteria Palpitation aadSpasms
CHLORODTNE is the only palliative iaSearalgla Rheumatism Gout Cancer Tooth ehT

Meningitis c

Frl JSyme Co-- Pharmaeeatical CiesistsMedlcal Hall Simla January 5 JS88 TaJ T Davenport Esq 33 Grai Rassell StreetBloomsbury London Dear Slr We embrawethis ODDortunitv of nn 1
wide spread reputation this justly
medicine Dr J Collis Brownes ChlorodUfc
has earned for Itself not only in Hlndoatilbut all over the East Asa remedy for generalntllity we must question whether a better isimported into the country and shall be cladto hear of its finding a place in every Anglo
Indian home The other brands we are sorry
to say are now relegated to the native bazaarsand judging from their saie we fancy tSetrsojourn there will be bat evanescent We
could multiply instances ad Infinitum of the extraordinary efficacy of Dr Collis Brownes Caterodyne in Diarrhoea and Dysentery Spasas
CrarapsNenraIgia the Vomiting of Pregnaner
and as a general sedative that haye occaied
uuu um personal ooservation Uurlayears In Choleraic Diarrhea and Srr TU
more terrible forms of Cholera itsclfvwitnessed its snrprlsincly controHlnsJ
te nave never nsea any othe fol

rrf

Zf

we

medicine than Collis Brownes from a firm
Conviction that it is decidely the best and alofrom a sense of duty we owe to the professesand the public as we are of opinion that thesubstitution of any other than Collis Browaetis a DELIBERATE BlIEACU OP PAITH ON THE PATSi
OP THE CUEJII3T TO rRESQKIDER AND PATTafiS
alike We are Sir faithfully yours bjmtiTa
Co Members of the Pharm Society of Giiu
Britian Ilia Excellency the Viceroys Chfts- -
ists

CAUriON-Vlce-Chanc- ellor Sir W Paw
Wood stated that Dr J Collis Browse Was
undoubtedly the Inventor of Chlorodyae thatthe storv of the defendant Fnnun a- -
liberately untrue which he regretted to say
hadbeen sworn to SeeThe Times Jnty it1S6 1

Sold in bottles at Is l4d Sg 9d 4S4and lis eaeh None is genuine withoat tiewords Dr J Collis Brownes Chlorod rn oa
the Government stamp Overwhelming medt
cal testimony accompanies each bottle

Caution Beware of Piracy and IditaUoas
Sole 3Iannfactnre J T DAVENPORT VGreat Russell Street Bloomsbury London

11J8 6m
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THE BABC0CK WILCOX

Water Tube Boiler
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Is superceding all other Steam Hollers
BECAUSE IT IS MORE

Economical of Fnel Jt
Less Liatlo ta Explode G

Easier of Transportation
AND COSTS XO MORE

C3 Fall decrlptlon and prvw ca b ob ¬

tained by application to

W E ROWELL Hoolulu
1147 ly Sole Agent Hawaiian liood

The Hartford Fire Insurance Co

HARTFORD CONHECTKTT

1SCOHPOKITED 1S10J

AssetsUan 1 1887 505594645
Ilavlna established an nnev i Halafrthe Hawaiian Islands the undersigns Pipared to lecept risks agalnt fire on Bafisr
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